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APPELLANTS’ STATEMENT OF QUESTION PRESENTED 
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brought a class action by one of eighteen Oregon Lind grant counties on be¬ 
half of all of such counties which resulted in a decision by this Court di¬ 
recting disbursement to the eighteen coimties of some $6, 000, 000. 00 held 
in escrow imder the Act of August 28, 1937 (50 Stat. 874) because of a jur¬ 
isdictional dispute between two Government departments, after which Con¬ 
gress passed the Act of June 24, 1954 (68 Stat. 270) providing for distri¬ 
bution of the same fimds) are entitled to an attorney fee pa3rable from the 
funds in the escrow account belonging to the eighteen land grant counties. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONA L STATEMENT 

This Court has jurisdiction of this appeal under and by virtue of the 
provisions of Section 1291, Title 28, United States Code. 

STATEBIENT OF THE CASE 

By four Acts of Congress, passed in 1860 and 1870, Congress granted 
to the Oregon & California Railroad Company some 3, 500,000 acres of 
land in Oregon to aid in the building of a railroad and telegraph line from 
Portland southward to the California border (Acts of July 25, 1866, 14 Stat. 
239; Jime 25, 1868, 15 Stat. 80; April 10, 1869, 16 Stat. 47; and May 4, 


1870, 16 Stat. 94). The grant included each odd numbered section for ten 
miles on each side of the railroad line. For lands then occuiiied by set* 
tiers or otherwise disposed of, the railroad company was authorized to 
select in lieu thereof other lands in odd numbered sections within an '*in- 
demnity** strip ten additional miles in width on each side of the basic grant 

The granting acts required the railroad company to sell the lands to 
actual settlers only in quantities not exceeding 160 acres to any one set¬ 
tler and at prices not greater than $2. 50 per acre. 

The railroad company violated the terms of the grant, and litigation, 
which reached the Supreme Court of the United States, resulted in a judg¬ 
ment that, while the grant was not subject to forfeiture for violations of its 
terms by the railroad company, the Congress might legislate on the sub¬ 
ject. By the Act of June 9, 1916 (39 Stat. 218), Congress revested title 
in the United States to all unsold lands, except those occupied by the rail¬ 
road right of way, stations and terminal facilities, and provided, in effect, 
that the railroad company should be paid $2. 50 per acre for the revested 
lands. 

Administrative jurisdiction over the lands was placed in the Secre¬ 
tary of the Interior. The Act also established the ^'Oregon and California 
land grant fimd** in the Treasury, directed the deposit therein of all reven¬ 
ues derived from sales of the lands or of timber therefrom, and provided 
in effect that 75 per cent of such revenues should be paid to the Oregon 
school fund and the Counties in which the lands were located. By the Act 
of August 28, 1937 (50 Stat.. 874), Congress directed administration of the 
lands on a sustained yield basis, revenues derived from sales of timber to 
be deposited in the ''Oregon and California land grant fund" and paid out 
each year, 75 per cent to the counties in which the lands are located, and 
25 per cent or less to be used by the Secretary of the Interior for adminis¬ 
tration eiqpenses, any surplus remaining to be left in the fimd and distributed 
to die Oregon counties. 
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Under the Act of Marcli 3, 1891 (26 Stat. 1096), the President, by 
proclamations issued in 1892 and 1893, established the Bull Run and Cas¬ 
cade Range forest reserves, now known as nationaiL forests. Some 
472, 000 acres of the granted lands in the indemnity strip were included 
within the exterior boundaries of the two national forests, vdiich resulted 
in a jurisdictional dispute between the Department of the Interior and the 
Department of Agriculture as to which department had the right to admin¬ 
ister the lands. If administered by the Department of the Interior under 
the 1916 and 1937 Acts already referred to, the eighteen Oregon counties 
vdierein the controverted lands were located would receive 75 per cent of 
the revenues derived from the sale of timber from the lands, but if ad¬ 
ministered by the Forest Service of the Department of Agriculture, the 
counties woiild receive only 25 per cent of such revenues. Beginning in 
1942, the revenues from the controverted lands were held in escrow in 
a special account in the Treasury, known as ’^Deposit Fund Accoimt 
12X6875.110, Suspense Agriculture (Forest Servicers pending decision 
of the jurisdictional controversy. A half dozen or more attempts to pro¬ 
cure enactment of legislation settling the controversy met with failure, 
(gees. 1985, H.R. 5963, 77th Cong.; S. 275, H.B:. 1688, 78th Cong.; 

S. 723, H.R. 2593, 79th Cong.; S. 580, H.R. 2363, 80th Cong.; S. 148, 
81st Cong., and S. 83 and H. R. 2258, 83rd Cong.) 

On November 20, 1952, the appellants, as attome 3 rs for Clackamas 
County, Oregon, one of the eighteen land grant covinties, brou^t an action 
in the United States District Court for the District of Columbia on behalf of 
said Clackamas County and for the benefit of the olber seventeen land grant 
coimties who are named as defendants in the court below in this action and 
as appellees here, to compel distribution of the funds in the escrow account 
in accordance with the provisions of the 1916 and 1937 Acts referred to 
above. A motion by the defendant secretaries to dismiss, considered by 
the trial judge as a motion for summary judgment, was sustained on May 
20, 1953. An appeal to this Court was taken, which resulted in an exhaus¬ 
tive decision by this Court on April 30, 1954, directing distribution of the 


funds in the escrow account to the eighteen land grant counties under the 
terms of the Acts of June 9, 1916, and August 28, 1937. A petition for 
rehearing m banc by the defendant secretaries was filed and during its 
pendency the Congress enacted the Act of Jime 24, 1954 (68 Stat. 270). 
Thereafter, the Supreme Court granted certiorari and held that because 
of the enactment of the Act of June 24, 1954, the case brought by appellants 
as attorne]^ for Clackamas County had become moot (349 U. S. 909). Dis¬ 
missal on that groimd was directed. 

The sponsor of the bill 2225,, 83rd Congress, 1st Session), \^ich 
became the Act of June 24, 1954, was Senator Guy Cordon of Oregon, "vidio, 
before election to Congress was general counsel for the Association of 
Land Grant Coimties composed of the counties in Oregon wherein revested 
Oregon and California grant lands are located. Senator Cordon himself 
stated that bills dealing with the controverted lands had been introduced 
in each Congress since 1942, but enactment had failed prior to the deci¬ 
sion of this Court of April 30, 1954, mentioned above (Page 4 of Hearings 
on S. 2225, before Senate Committee on Interior and Insular Affairs, May 
4, 1954, a copy of which is on file as a part of the record in No. 11,844 in 
this Court). Prior to the success of the litigation brought by these appel¬ 
lants, Senator Cordon stated in effect that there was danger that Congress 
might deprive the land grant counties of the revenues from the revested 
lands. He advocated amendment of the 1937 Act to reduce the payments 
to the Counties from 75 per cent to 50 per cent (Joint Appendix, p. IIA, 
in No. 11, 844; also R. p. 29). 

Senator Cordon also stated: 

»»The main purpose of the bill is that of the ’checker¬ 
board* hodge-podge intermingled jurisdiction. I think we 
could have determined the distribution of the funds in court 
almost any time, and I am glad it has been so determined 
now, or at least we are within one step of making a finality 
of it. ’’ (Hearings on S. 2225, above referred to, p. 14.) 

(He was referring to the decision of this Court of April 30, 

1954, when he said distribution of the funds had been deter¬ 
mined. ) 
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Frank S. Sever, of counsel for the seventeen county defendants in 
this action, in a ''Statement of the Association of Oregon and California 
Land Grant Counties in Support of S. 2225", said in part: 

"The bill offers a settlement of the long-standing 
dispute as to the status and administration of the so-called 
controverted lands. In view of the recent decision of the 
United States Circuit Court of Appeals for the District of 
Columbia handed down April 30, we submit that so far as 
the status of the lands as revested O. and C. lands is con¬ 
cerned they can no longer be called controverted as to that 
point, but the same cannot be said as to their administra¬ 
tion. 

♦ ♦ ♦ 

"Since the decision of the court above referred to, 
the enactment of this legislation is rendered more neces¬ 
sary than ever insofar as the settlement of the question of 
administration of the controverted lands is concerned. ♦ ♦ ♦»’ 

(Page 38, Hearings on S. 2225, cited above.) 

Nowhere in his statement did Mr. Sever say anything about distribu¬ 
tion of the impounded funds, 75 per cent of which belonged to the eighteen 
Oregon and California land grant counties. His position indicates clearly 
that he considered the matter of distribution of the funds fully settled and 
disposed of by the decision of this Court of April 30, 1954. 

When S. 2225 reached the floor of the Senate for debate. Senator Cor¬ 
don, among other things, said: 

"Mr. President, the purpose of the bill is to deter¬ 
mine legislatively a jurisdictional question which has ex¬ 
isted between the Department of Agriculture and the De¬ 
partment of the Interior for many, many years. 

♦ ♦ ♦ ♦ ♦ 

"The question of the character and class of the lands 
reached the courts in 1925, in a suit brought by the Govern¬ 
ment against the railroad company for an accoimting in con¬ 
nection with the revestment and the reciprocal obligation of 
the Government and the company. In that case the determin¬ 
ation of the court was that the 472, 000 acres were revested 
O. and C. grant lands. 

"However, the court did not attempt to make any de¬ 
termination with respect to the administration of the 
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472, 000 acres in question. That issue was not properly 
before the court. There is a series of decisions with re¬ 
spect to the legal status of the lands. The latest decision 
was rendered only a couple of weeks ago - on April 30, 

1954 - in the United States Circuit Court of Appeals for 
the District of Columbia. All decisions have been imiform 
with respect to the law and its applicability to these lands. 

♦ ^ 4c ♦ 

"However, there has remained the question of juris¬ 
diction for management purposes. ♦ ♦ ♦ 

4c 4c 4c # 4c 4c 

"Becaiise of the fact that there is a distribution of 
funds from the O. and C. railroad lands to local govern¬ 
mental units much greater than the distribution to local 
units in the case of Forest Service lands, the question of 
the legal character of the 472,000 acres is of great impor¬ 
tance to the people of Oregon. The courts have determined 
that question. ♦ ♦ * 

"The bill meets the overall situation by providing that 
the 472,000 controverted acres are declared to be revested 
O. and C. lands. This is precisely what the court declared 
them to be. 

4c 4c 4c 4c 4c 4c 

"Thus, the bill, S. 2225, takes care of both the admin¬ 
istrative question and the jurisdictional one as far as the 
472,000 acres are concerned. ♦ ♦ (Congressional Rec¬ 
ord, May 20, 1954, pages 6513, 6514.) 

The bill, S. 2225, reached the floor of the House of Representatives 
on June 9, 1954, and was called up for consideration by Congressman Mil¬ 
ler of Nebraska. The following then ensued: 

"Mr. WICKBRSHAM. Mr. Speaker, reserving the 
right to object, and I make this reservation at the request 
of two of our former colleagues, I would like to ask the gen¬ 
tleman from Oregon (Mr. Ellsworth) a question. This mea¬ 
sure is a followup and confirms a decision of the District 
of Columbia Circuit of the United States Court of Appeals 
of April 30, 1954, in which action A. W. Lafferty, a for¬ 
mer Member of Congress, represented Clackamas County, 

Oreg., and others and won the decision. Is this correct ? 

"Mr. ELLSWORTH. That is correct. 
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'^Mr. WICKERSHAM. Is it a fact that this bill con¬ 
firms the decision of the court of appeals which directed the 
pa 3 mient of $7 million or $8 million to 18 Oregon counties, 
including Clackamas County, all of which 18 counties there¬ 
by benefitting by the action instituted by A. W. Lafferty, an 
attorney, and benefitted from the said court decision ? This 
is correct, is it not ? 

’’Mr. ELI5WORTH. That is correct. 

”Mr. WICKERSHAM. Can the gentleman assure me 
there is no timber grab and no land grab in this bill ? 

”Mr. ELLSWORTH. 1 can assure the gentleman there 
is no land grab or timber grab. I assure tbe gentleman that 
the matter concerns only two Government departments and 
nobody else. 

Tt 4c 4c 4c 4c 4c 4cTT 

(Cong. Record, June 9, 1954, page 7539) 


SUMMARY OF ARGUMENT 

Two attorneys who brought an action in the nature of a class suit in 
the name of one of eighteen so-called Oregon land £p:ant counties for the 
benefit of all the counties, which resulted in a decision of this Court that 
established the status as revested Oregon and California grant lands of 
some 472, 000 acres which theretofore had been the subject of a long-stand¬ 
ing dispute between the Department of the Interior and the Department of 
Agriculture, and vdiich action also determined the right of the eighteen Ore¬ 
gon counties to 75 per cent of $8,000,000.00 impounded revenues derived 
from the lands, are entitled to a class action attorney fee, despite the fact 
that subsequent Congressional legislation provided for distribution of the 
same fimds under the same statutes as directed by this Court in its deci¬ 
sion of April 30, 1954. 
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ARGUMENT 

The legislative history of the Act of June 24, 1954 (68 Stat. 270) 
demonstrates clearly that the sponsors of that legislation themselves con¬ 
sidered the question of distribution of the impounded funds to have been 
finally disposed of by the decision of this Court of April 30, 1954. They 
so indicated in their remarks on the floor of the Senate and House of Repre¬ 
sentatives. Therefore, their views became those of all members of the 
National Legislature who participated in enactment of the Act. Everyone 
conceded without question that the decision took care of the question of dis¬ 
tribution of the impounded funds, but did not deprive Congress of the right 
to dispose of the question of the future administration of the lands by legis¬ 
lation. Therefore, in the absence of the legislation, or if the funds had been 
paid out before enactment of the Act of June 24, 1954, the decision of this 
Court would have been controlling, the funds would have been paid out in 
accordance with its mandate, and there would have been no question as to 
the ri^t of these appellants to a class action fee in accordance with appli¬ 
cable court decisions. 

Sprague v. Ticonic National Bank, 307 U.S. 161, 83 L. Ed. 

1184, 1186. 

Washington Gas Light Co. v. Baker, 90 U. S. App. D. C. 98, 

195 F. 2d 297 

The language of this Court in Thomas v. Peyser , 73 App. D. C. 115, 
119 F. 2d 369, also is applicable. 

The following language of the Supreme Court in the Ticonic case, 
supra, is illuminating and controlling: 

ft ♦ 4c ♦ xo be sure, the usual case is one where 
throu^ the complainant’s efforts a fund is recovered in 
which others share. Sometimes the complainant avowedly 
sues for the common interest while in others his litigation 
results in a fund for a group though he did not profess to be 
their representative. The present case presents a variant 


of the latter situation. In her main suit the petitioner nei¬ 
ther avowed herself to be the representative of a class nor 
did she automatically establish a fund in which others could 
participate. But in view of the consequences of stare 
cisis , the petitioner by establishing her claim necessarily 
established the claims of fourteen other trusts pertaining 
to the same bonds. 

''That the party in a situation like the present neither 
purported to sue for a class nor formally established by lit¬ 
igation a fund available to the class does not seem to be a 
differentiating factor so far as it affects tlie source of the 
recognized power of equity to grant reimbursement of the 
kind for vdiich the petitioner in this case applied to the 
chancellor's discretion. Plainly the foundation for the his¬ 
toric practice of granting reimbursement for the costs of 
litigation other than the conventional taxable costs is part 
of the original authority of the chancellor to do equity in a 
particular situation. T^ether one professes to sue repre¬ 
sentatively or formally makes a fund available for others 
may, of course, be relevant circumstances in making the 
fund liable for Ms costs in producing it. But when such a 
fund is for all practical purposes created for the benefit of 
others, the formalities of the litigation — the absence of an 
avowed class suit or the creation of a fund, as it was, through 
stare decisis rather than through a decree — hardly touch 
the power of equity in doing justice as betiveen a pa^y and 
the beneficiaries of his litigation." 


In the Washington Gas Light Co. v. Baker case, cited above, this 
Court followed the decision of the Supreme Court in the Sprague case, and 
said, among other things, that 

"As a consequence of the main litigattion about 
$1,250,000 was required to be refunded to approximately 
175, 000 gas consumers. Allowance of fees to be paid from 
this fund which inured to the general benefit of gas consum¬ 
ers was permissible. This is so without regard to the ques¬ 
tion whether or not the litigation as carried forward by Bdr. 

Baker and his attorneys was a class action." 

Except for the enactment of the Act of June 24, 1954, the funds in the 
escrow account would have been distributed under the decision of this court 
of April 30, 1954, and there would have been no question of the right of these 
appellants to receive a class action fee payable from the escrow funds for 
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their services in bringing to a successful conclusion litigation for deter¬ 
mination of the dispute between the two Government departments mentioned 
and distribution of the escrow funds in the same manner as later was pro¬ 
vided for by the Act of Jime 24, 1954. The attorney fees became earned 
at the conclusion of the litigation by the decision of this Court. If the attor¬ 
neys can be deprived of their fee by the subsequent enactment of legislation 
while dilatory motions are pending, the incentive for bringing such litigation, 
which must necessarily be conducted on a contingent fee basis, would be 
entirely removed, and, it is submitted, many worthy litigants and prospec¬ 
tive participants in potential funds would be denied justice. 

CONCLUSION 

We believe that citation of further judicial authorities is unnecessary 
and would be of no aid to this Court in reaching a fair and just decision of 
this appeaL As shown by the record on appeal, the appellants spent a great 
deal of time and energy in bringing and prosecuting the litigation in question 
to a successful conclusion in this Court, and have been deprived of the fruits 
of their labors only by reason of the enactment of legislation 'vdiich the lower 
court concludes rendered their services of no benefit to the beneficiaries of 
distribution of the funds in the escrow account. There appears no justice 
in such determination. We respectfully request reversal and remand to 
the trial court with directions to award a substantial fee to appellants. 

Respectfully submitted, 

BYRON N. SCOTT 
Wyatt Building 
Washington 5, D. C. 

DONALD C. WALKER 
Portland Trust Building 
Portland 4, Oregon 

Attorneys for Appellants 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


[ Filed June 15, 1954] 

A. W. LAFFERTY, 
Fenton Building, 
Portland 4, Oregon, and 

RICHARD L. MERRICK, 
1624 Eye St., N.W., 
Washington 6, D. C., 


GEORGE M. HUMPHREY, Secretary of 
the Treasury, Washington, D. C., 

DOUGLAS McKAY, Secretary of the 
Interior, Washington, D. C., 

EZRA TAFT BENSON, Secretary of 
Agriculture, Washington, D. C., 

BENTON COUNTY, 

Corvallis, Oregon, 

CLACKAMAS COUNTY, 

Oregon City, Oregon, 

COLUMBIA COUNTY, 

St Helens, Oregon, 

COOS COUNTY, 

Coquille, Oregon, 

CURRY COUNTY, 

Gold Beach, Oregon, 

DOUGLAS COUNTY, 

Roseburg, Oregon, 

JACKSON COUNTY, 

Jacksonville, Oregon, 

JOSEPHINE COUNTY, 

Grants Pass, Oregon, 

KLAMATH COUNTY, 

Klamath Falls, Oregon, 


) 

) 

) 

) 

) 

) Ci^^l Action No. 2561>’54 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


LANE COUNTY, 

Eugene, Oregon, 

LINCOLN COUNTY, 

Toledo, Oregon, 

LINN COUNTY, 

Albany, Oregon, 

MARION COUNTY, 

Salem, Oregon, 

MULTNOMAH COUNTY, 

Portland, Oregon, 

POLK COUNTY, 

Dallas, Oregon, 

TILLAMOOK COUNTY, 

Tillamook, Oregon, 

WASHINGTON COUNTY, 

Hillsboro, Oregon, and 

YAMHILL COUNTY, 

McMinnville, Oregon, 

Defendants. 

Cq^MPL AIN'T 

(Action for Attorney Fees, Etc.) 

1. Jurisdiction is based on diversity of citizenship, the amount in 
controversy, which exceeds three thousand dollars, exclusive of interest 
and costs, and other grounds as shown hereinafter. 

2. Plaintiff, A. W. Lafferty, is a resident of the City of Portland, 
State of Oregon, is a duly admitted attorney at law, and is engaged in the 
general practice of law in the State of Oregon. 

Plaintiff, Richard L. Merrick, is a resident of the State of Maryland, 
is a duly admitted attorney at law, and is engaged in the general practice 
of law in the City of Washington, District of Columbia. 

3. Defendant, George M. Humphrey, is Secretary of the Treasury of 
the United States, and a non-resident of the State of Oregon. 

Defendant, Douglas McKay, is Secretary of the Interior of the United 
States, and at present is a non-resident of the State of Oregon. 

Defendant, Ezra Taft Benson, is Secretary of Agriculture, of the 
United States, and a non-resident of the State of Oregon. 


) 

). 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 
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Said three defendants are stakeholders or cmstodians of funds belong¬ 
ing to the other defendants named herein, as hereinafter more fully shown. 

Benton County, Clackamas County, Columbia County, Coos Coimty, 
Curry County, Douglas County, Jackson County, Josephine County, Kla¬ 
math County, Lane Coimty, Lincoln County, Linn County, Marion County, 

3 Multnomah County, Polk County, Tillamook Coimty, Washington 

County, and Yamhill County are all separate political subdivisions of the 
State of Oregon, and are the owners of 75 per cent of the fund held in es¬ 
crow, as hereinafter more fully shown. 

4. The ei^teen Oregon Counties herein named as defendants are 
justly indebted unto the plaintiffs for legal services performed and ren¬ 
dered for their benefit, in the sum of $600, 000.00, pa 3 rable out of the fund 
belonging to them now held in escrow by the defendants, George M. Hum¬ 
phrey, Douglas McKay, and Ezra Taft Benson, as hereinafter more fully 
shown. 

5. Heretofore, on May 26, 1952, plaintiff A. W. Laffterty, in asso¬ 
ciation with the District Attorney of Clackamas County, Oregon, brought an 
action in the United States District Court for the District of Oregon, wherein 
Clackamas County, one of the defendants herein, was named as plaintiff, 
and the then Secretary of the Interior and the then Secretary of Agriculture 
were named as defendants, seeking distribution of funds held in es crow in 
the United States Treasury in a special deposit account described as "De¬ 
posit Fund Account 12X6875.110, Suspense Agriculture (Forest Service)", 
which action was dismissed because of improper venue on or about Novem¬ 
ber 19, 1952, whereupon on November 20, 1952, the same action was 
brought by plaintiff Richard L. Merrick, as attorney for said Clackamas 
County, in the United States District Court for the District of Columbia, 
said Clackamas County then and there suing on its own behalf and for the 
benefit of itself and the other seventeen so-called Oregon and California 
land grant counties of Oregon, named as defendants herein, said action 
being brought against the same defendants as those involved in the original 
action brought in Oregon; namely, the Secretary of the Interior and the 
Secretary of Agriculture, seeking the same relief as originally prayed for 
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by said Clackamas County. A motion to dismiss said action was sustained 
by the United States District Court for the District of Columbia on May 20, 
1953, on the ground of lack of jurisdiction, and on that date an appeal on 
behalf of said Clackamas County to the United States Court of Appeals for 
the District of Columbia Circuit was taken and thereafter vigorously prose¬ 
cuted and carried to a conclusion, and thereafter said United States Court 
of Appeals for the District of Columbia Circuit, in a decision dated April 
30, 1954, granted to said Clackamas County all the relief prayed for in 
its complaint, and specifically directed the United States District Court 
for the District of Columbia to enter a judgment enjoining the Secretary 
of Agriculture from interfering with compliance by any other Government 
official with the terms of the Acts of Congress of June 9, 1916 (39 Stat. 

218) and August 28, 1937 (50 Stat. 874), and particularly from interfering 
with the distribution of the moneys referred to above held in the escrow ac¬ 
count aforesaid, and from interfering with the treatment of the lands in 
Oregon from which the moneys were derived as **land revested from the 
railroad by the 1916 Act of Congress'*; and directing the Secretary of the 
Interior to issue authorization to the Treasurer of the United States to dis¬ 
tribute the said moneys in said escrow account in accordance with the pro¬ 
visions of said Acts of Congress of 1916 and 1937, which provide in effect 
ftat 75 per cent of said funds shall go to the eighteen Oregon Counties 
named as defendants herein, and 25 per cent to the Department of the In¬ 
terior for administration purposes. The said moneys now held in escrow 
in said account, as aforesaid, aggregate $8,000,000.00, of which 
$6,000,000.00 are distributable to the eighteen Oregon Counties named as 
defendants herein under the terms of said Acts of Congress of 1916 and 
1937, and the decision of the said United States Court of Appeals for the 
District of Columbia Circuit. 

6. In and about the filing and conduct of said legal actions, as afore¬ 
said, and the prosecution of said appeal to the United States Court of Ap¬ 
peals for the District of Columbia Circuit, as aforesaid, the plaintiffs 
herein rendered extensive and valuable legal services for the benefit and 
advantage and on behalf of said eighteen Oregon Coimties, of the reasonable 
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value of ten per cent of $6,000,000.00, the amount distributable to said 
Oregon Counties, by reason whereof the said sixteen Oregon Counties 
named as defendants herein are justly indebted unto plaintiffs in the said 
sum of $600, 000. 00. 

5 7. After the rendition of the decision of the United States Court of 

Appeals for the District of Columbia Circuit on April 30, 1954, as afore¬ 
said, the Congress, by reason of the activities of certain members of the 
Oregon delegation in Congress, ^ich activities plaintiffs believe were 
and are designed and intended to supersede the judgment and determina¬ 
tion of said United States Court of Appeals for the District of Columbia, 
and to prevent plaintiffs from collecting their just fees and compensation 
for their services, as aforesaid, passed an Act in the Senate on May 20, 
1954, and in the House of Representatives on June 9, 1954, providing, 
among other things, for the payment of the funds impoimded in said escrow 
account, as aforesaid, to the eighteen Oregon Counties named as defendants 
herein in the same manner and amounts as directed in the decision of said 
United States Court of Appeals for the District of Columbia Circuit, 'v^ch 
said Act is about to be approved by the President, and said defendants, 
George M. Humphrey, Douglas McKay, and Ezra Taft Benson, are about 
to pay or cause to be paid out said funds to said counties ostensibly under 
the provisions of said Act of Congress and not under the decision of the 
said United States Court of Appeals for the District of Columbia Circuit, 
and thereby and in that manner to supersede and nullify the decision of 
said Court of Appeals, and to render collection by plaintiffs of just com¬ 
pensation for their services, as aforesaid, extremely difficult or impos¬ 
sible. 

WHEREFORE, plaintiffs pray: 

1. For judgment against the said defendants and each and all of them 
for the sum of $600,000. 00, besides costs. 

2. That the defendants, George M. Humphrey, Douglas McKay, and 
Ezra Taft Benson be directed to deposit or cause to be deposited in the 
registry of this Court the sum of $600,000.00 from the funds in said es¬ 
crow account, to abide the judgment of this Court herein. 
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3. Or, in the alternative, that said defendants, George M. Humphrey, 
Douglas McKay, and Ezra Taft Benson, their agents, servants and attor- 
ne 3 rs, be restrained and enjoined from paying to the defendants, the ei^teen 
Oregon counties named herein, the sum of $600,000.00 pending the judg¬ 
ment of this Court herein. 

6 4. That service on the non-resident defendants, the eighteen Oregon 

Coimties, be made by publication or by substituted process having the 
same effect as publication, or in such other manner as this Court may 
direct. 

5. For such other, further or different relief as to the Couit may 
seem just and proper or the nature of the case may require. 

/s/ A.W. LAFFERTY, 

Fenton Building, 

Portland 4, Oregon, 

1 /s/ RICHARD L. MERRICK, 

I 1624 Eye St., N.W. 

Washington 6, D. C. 

Plaintiffs pro se. 

DISTRICT OF COLUMBIA, ss: 

Richard L. Merrick, being first duly sworn according to law on oath 
deposes and says that he is one of the plaintiffs in this action; that he has 
read the foregoing complaint by him subscribed and knows the contents 
thereof, and that he verily believes the same to be true. 

/s/ RICHARD L. MERRICK 

Subscribed and sworn to before me this 16th day of June, 1954. 

/s/ Marianna D. Waggaman 
Notary Public, D. C. 



[FUed July 22, 1954] 

ANSWER OF ALL DEFENDANT COUNTIES, WITH THE 

EXCEPTION OF CLACKAMAS COUNTY 

First Defense 

This Court lacks jurisdiction over both the jiersons of these defendants 
and over the subject matter of this controversy. 

Second Defense 

The complaint fails to state a cause of action entitling the plaintiffs 
to relief. 

Third Defense 

Plaintiffs* action is premature. 

Fourth Defense 

This Court is without jurisdiction to restrain executive officers of 
the United States from performing clear ministerial duties prescribed by 
a Federal statute which is not alleged to be unconsstitutionaL 

Fifth Defense 

(1) These defendants admit that they are duly organized counties, 
political subdivisions and municipal corporations of the State of Oregon, 
capable of suing and being sued as such. They fui*ther admit that the in¬ 
dividual defendants are executive officers of the United States occupying 
the positions as alleged. These defendants further admit that the plain¬ 
tiffs are attorneys at law vdio, on behalf of their client, Clackamas County, 

Oregon, instituted an action in this Court, toeing Civil Action No. 
5258-52, against defendants herein, Douglas McKay, Secretary of Inter¬ 
ior, and Ezra Taft Benson, Secretary of Agriculture, the purpose of 
which was to compel said defendants to authorize the Treasurer of the 
United States to disburse a fimd in the Treasury of the United States 
known as '^Deposit Fund Account, No. 12X6875.110, Suspense Agriculture 
(Forest Service)**, in accordance with the provisions of Title H of the Act 
of August 28, 1937, 50 Stat. 875, 43 U. S.C. Sec. 1181 f. These defen¬ 
dants further admit that the moneys accumulated in said account were the 
gross receipts from 462, 731 acres of public land in the State of Oregon, 
the ownership of vdiich receipts was in controversy between said counties 
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in the State of Oregon and Ezra Taft Benson, Secretary of Agriculture. 

This dispute concerned the question as to whether these 462, 731 acres 
were Oregon and California revested grant lands or national forest lands. 

These defendants further admit that the suit prosecuted on behalf of 
Clackamas County by the plaintiffs herein was prosecuted through this 
Court and partially prosecuted through the United States Court of Appeals 
for the District of Columbia Circuit; that the United States Court of Ap¬ 
peals for the District of Columbia Circuit in an opinion dated April 30, 
1954, being No. 11844, reversed an order of this Court dismissing said 
suit for want of jurisdiction and ordering this Court to grant the relief 
prayed for in the complaint in Civil Action No. 5258-52. Defendants 
Douglas McKay and Ezra Taft Benson thereupon filed a motion for rehear¬ 
ing. This motion has not yet been acted upon by the United States Court of 
Appeals for the District of Columbia Circuit, and no mandate has as yet 
been issued by that Court to this Court. 

(2) These defendants deny that they authorized the plaintiffs to bring 
any action in their name or for their benefit. They further deny that they 
either acquiesced in or ratified any action allegedly brought on their be¬ 
half by the plaintiffs. These defendants further allege that they specifically 
repudiated the action taken by the plaintiffs allegedly on their behalf. They 

10 deny specifically that any agreement was ever entered into between 

aiy of them and the plaintiffs herein for legal services. The y further aver 
dial they specifically refused to permit these plaintiffs to undertake any 
representation on their behalf. 

(3) These defendants are without knowledge or information sufficient 
to form a belief as to the nature of the services rendered by the plaintiffs 
on behalf of their client, Clackamas County, Oregon, and are further with¬ 
out knowledge or information sufficient to form a belief as to any arrange¬ 
ments made by the plaintiffs with their client, Clackamas County, for pro¬ 
fessional services. 

(4) These defendants deny each and every other allegation of the 
complaint not herein specifically answered. 
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Sixth Defense 

These defendants aver that they believed it was to their best in¬ 
terest to refuse to participate in the law siiit brouj^t by the plaintiffs on 
behalf of Clackamas County, for the reason that the suit did not grant to 
them the nature and type of relief to which they felt they were entitled; 
that they preferred in their own interest to petition the Congress of the 
United States to grant them the specific relief, to which they felt they 
were entitled, by means of legislation. They further aver that the Second 
Session of the 83rd Congress, acting upon their petition, enacted Public 
Law 426, and that this law was approved by the President on June 24, 

1954; that Public Law 426 grants to these defendants the nature and type 
of relief to which they feel they are entitled; that the defendants, Douglas 
McKay and Ezra Taft Benson, in their official cai>acities, stand ready to 
execute the terms and provisions of said law; that said law provides relief 
to these defendants in a greater degree and more extensive than that which 
is contemplated in the suit brought by the plaintiffs on behalf of Clackamas 
County; and that these defendants do not desire to accept any benefits 
accruing as the result of said suit, but prefer instead to accept the relief 
accorded to them by Public Law 426. 

Seventh Defense 

11 The plaintiffs by their actions have neither created, preserved, nor 

enhanced any fund as the result of Civil Action No. 5258-52. Rather, 

Civil Action No. 5258-52 in the light of Public Law 426 is dismissible as 
being moot. 

HOGAN & a^TSON 

By /s/ Paul R. Connolly 

810 Colorado Building 
Washington, D. C. 

/s/Franks, Sever, Esq., 

510 Corbett Building, 

Portland, Oregon. 

Attorneys for the Oregon County 

Defendants, except Clackamas County, 

Oregon. 


(CERTIFICATE OF SERVICE) 
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12 [FUedAug. 13, 1954] 

ANSWER OF DEFENDANTS GEORGE M. HUMPHREY, 
DOUGLAS McKAY AND EZRA TAFT BENSON 

The defendants, George M. Humphrey, Secretary of the Treasury, 
Douglas McKay, Secretary of the Interior, and Ezra Taft Benson, Secre¬ 
tary of Agriculture, by their attorney, Thomas L. McKevitt, Attorney, 
Department of Justice, for their joint and several answers say: 

FIRST DEFENSE 

The complaint fails to state a claim upon which relief can be grant¬ 
ed. 

SECOND DEFENSE 

The United States, a sovereign not amenable to suit, is a necessary 

party. 

THIRD DEFENSE 

1. Defendants admit that the amount in controversy exceeds $3,000, 
exclusive of interest and costs. Defendants say that the remaining alle¬ 
gations in paragraph 1 are conclusions of law that require no answer. 

2. Defendants admit the allegations in paragraph 2. 

3. Defendants admit the allegations in the first sentence of paragraph 
3. Defendants deny that Douglas McKay is at present a nonresident of the 

13 State of Oregon, althou^ defendants admit that, in his official capa¬ 
city, defendant Douglas McKay is a resident of the District of Columbia. 
Defendants admit the allegations in the third sentence of paragraph 3. De¬ 
fendants deny the allegations in the fourth sentence of paragra^ 3. De¬ 
fendants admit the allegations in the last sentence in paragraph 3, except 
they deny that the Oregon counties are the owners of ”75 per cent of the 
fimd held in escrow. ” 

4. Defendants are without information sufficient to form a belief 
with respect to the truth or falsity of the allegations in paragraph 4. 

5. Defendants admit the allegations in paragraph 5, except the alle¬ 
gation in the last sentence to the effect that moneys in the sum of $600, 000 
”are distributable to the eighteen Oregon Counties named as defendants 
herein under the terms of said Acts of Congress of 1916 and 1937, and 

_ ___ 
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the decision of the said United States Court of Appeals for the District of 
Columbia Circuit, which are denied. Defendants say that in a proceed¬ 
ing entitled Clackamas_County^_^ejgon v, Douglas McKay , No. 11844, the 
Court of Appeals for the District of Columbia Circuit filed an opinion on 
April 30, 1954, which purported to direct the United States District Court 
for the District of Columbia to enter judgment as described in paragraph 
5 of-the complaint in this case. However, the Clackamas County case was 
before the Court of Appeals on appeal from an order sustaining a motion to 
dismiss based solely on jurisdictional grounds. At no time was an answer 
filed or a hearing held on the substantive issues. A petition for a rehear¬ 
ing in the Clackamas County case was filed on May 14, 1954, pointing out 
the fact that the Court of Appeals could not direct the entry of a judgment 
at the present stage of the hearing. This motion has not been acted upon. 
On July 22, 1954, seventeen of the eighteen Oregon counties named as 
defendants in this case filed with the Court of Appeals a motion to intervene 
in the Clackamas Coimty action for the purpose of filing a motion to dis- 
14 miss as moot. This motion has not been acted upon by the Court 

of Appeals. On August 12, 1954, the defendants, McKay and Benson, also 
filed a motion in the Clackamas County case to dismiss the appeal as moot. 
This motion also remains pending. 

6. Defendants are without information sufficient to form a belief 
with respect to the truth or falsity of the allegations in paragraph 6 of the 
complaint. 

7. Defendants admit that under the Act of Jime 24, 1954, 68 Stat. 

270 (P. L. 426, 83d Cong., 2d sess.), the amount held in special deposit 
is directed to be disposed of in accordance with the formula set out in 
Title n of the Act of August 28, 1937, 50 Stat. 874, subject, however, to 
an amendment of the 1937 Act as follows: "PROVIDED, HOWEVER, That 
for the purposes of this subsection the portion of the said revested Oregon 
and California railroad grant lands in each of said counties which was 

not assessed for the year 1915 shall be deemed to have been assessed at 
die average assessed value of the grant lands in said county." According¬ 
ly the distribution provided for by the Act of June 24, 1954, differs to 


some extent fromthe distribution which would follow by applying the im- 
amended provisions of the 1937 Act. Defendants admit that, subject to 
disposition of any legal impediments resulting from the pending Clacka » 
joo&s County case, they intendto proceed with distribution of the special 
deposit funds in accordance with the aforesaid Act of June 24, 1954. De- 

% 

fendants deny all the allegations in paragraph 7 of the complaint not herein 
admitted. 

FOURTH DEFENSE 

Defendants say that the plaintiffs have failed to obtain proper serv¬ 
ice on the Oregon counties named as defendants in this proceeding, and 
state further that unless this Court obtains jurisdiction over the Oregon 
counties, the United States cannot be fully protected against the claims of 
15 said counties and there can be no obligation on the part of the defen¬ 

dants to pay $600,000 out of funds owned by the United States into the regis¬ 
try of this Court to abide the result of this litigation. Defendants say that 
die named Oregon counties are indispensable parties. 

WHEREFORE, defendants demand that the complaint be dismissed. 

i /s/ THOMAS L. McKEVrrT, 

Attorney, Department of Justice, 
Washin^on, D. C. 

Attorney for defendants George 
M. HumiAirey, Secretary of the 
Treasury, Douglas McKay, 
Secretary of the Interior, and 
Ezra Taft Benson, Secretary 
of Agriculture. 


(CERTIFICATE OF SERVICE) 


16 [FUed April 18, 1955] 

MOTION TO DISMISS COMPLAINT AS TO DEFEN¬ 
DANT CLACKAMAS COUNTY, OREGON, ONLY. 

Plaintiffs move the Court for leave to dismiss their complaint herein 
as to defendant Clackamas County only, without prejudice, upon the ground 

17 and for the reason that an agreement has been reached with said de¬ 
fendant for the payment of a proportionate part of the fees of plaintiffs in¬ 
volved in this action. 

/s/ RICHARD L. MERRICK 
Attorney for Plaintiffs. 

(CERTIFICATE OF SERVICE) 


18 [Filed May 4, 1955] 

ORDER GRANTING MOTION TO DISMISS COMPLAINT AS 

TO DEFENDANT CLACKAMAS COUNTY ONLY. 

This action came on for hearing upon the motion of the plaintiffs 
herein to dismiss the complaint as to defendant Clackamas County, Ore¬ 
gon, only, and it appearing to the Court that no opposition to the granting 
of said motion has been filed herein, it is, by the Court, this 4th day of 
May, 1955: 

ORDERED, That said motion be and the same hereby is granted, 
and the complaint herein is hereby dismissed as to defendant Clackamas 
County, Oregon, only. 

/s/ Edward M. Curran 
Judge 
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19 [FUedDec. 21, 1955] 

MOTION FOR SUMMARY JUDGMENT 
Come now Benton County, Columbia County, Coos County, Curry 
County, Douglas County, Jackson County, Josephine County, Klamath 
County, Lane County, Lincoln County, Lynn County, Marion County, Mult¬ 
nomah County, Polk County, Tillamook County, Washington County and 
Yamhill County, all of the State of Oregon, by their attorneys, and move the 
Court, pursuant to Rule 56 F. R. C. P., for summary judgment, and for rea¬ 
son therefor say that all genuine, material issues of fact are matters of 
judicial notice about which there can be no dispute and that defendants 
should have judgment, since the plaintiffs* efforts were unsuccessful in 
bringing aboiit distribution of the fund which their litigation contemplated 
and since plaintiffs were not retained by these movants, all as more fully 
appears in the attached Memorandum of Points and Authorities. 

HOGAN & HARTSON 

By Paul R. Connolly /s/ 

810 Colorado Building 
Washington 5, D. C. 

Franks. Sever /s/ 

510 Corbett Building 
Portland, Oregon 

Attorneys for the Oregon County De¬ 
fendants, except Clackamas County, 
Oregon. 

20 (CERTIFICATE OF SERVICE) 


23 [FUedFeb. 11, 1956] 

STATE OF OREGON ) AFFIDAVIT 

County of Multnomah ) 

I, A. W. LAFFERTY, being first duly sworn, depose and say: 
That he is one of the plaintiffs in the above suit and makes this affidavit 


in opposition to defendants* motion for summary judgment herein and he 
has personal knowledge of the facts herein set forth and is qualified to 
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testify in person if the Court so desires. 

I. 

That on or about May 17, 1952 I was officiaHy retained by Clacka¬ 
mas County to institute proceedings against the Secretary of Agriculture, 
Charles F. Brannon, and Oscar L. Chapman, Secretary of the Interior, 
and that 1 had for many months before that dealt with the officials of 
Clackamas County, in unofficial capacity, in discussing the merits of 
the O & C problem and the best procedure to be taken to protect the in¬ 
terest of Clackamas County and the other seventeen counties identically 
situated. ♦ ♦ ♦ 

That pursuant to the filing of said suit many negotiations were had 
with the office of the United States Attorney in Portland, (Oregon and that 
I appeared as counsel upon a motion of the defendants to dismiss the said 
suit that was brought in the United States District Court for the District 
of Oregon, and that on November 18, 1952, the suit was dismissed. Im¬ 
mediately thereafter, by direction of the Clackamas County Court, the 
Identical suit was filed in the United States District Court for the District 
of Columbia. That a great deal of effort and brief writing was done to 

prepare for the arguments that were to follow in the District of 
Columbia Court. That on May 20,1953 a motion to dismiss and a motion 
for summary judgment were set down for argument and argued by Richard 
L. Merrick and the undersigned on behalf of Claciamas County before the 
District Court of the District of Columbia before the Honorable Alexander 
Holtzoff, and that the party defendants had been substituted as follows: 
Douglas McKay replaced Oscar L. Chapman and Ezra Taft Benson substi¬ 
tuted for Charles F. Brannon. 

n. 

That Richard L. Merrick and A. W. Lafferty appeared and argued 
the case on behalf of Clackamas County and that Thomas L. McKevitt of 
the Department of Justice appeared as counsel for the two named defendants, 
and the Court hearing the argument of respective counsel issued an order 
dismissing said suit and that said order was immediately appealed the 
same day to the United States Circuit Court of Appeals for the District 
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of Columbia. 

That on November 24, 1953 the oral argument was held before the 
Court of Appeals and Clackamas County was represented by A. W. Laffer- 
ty and Richard L. Merrick and the Government was represented by Harold 
Harrison. The Court having heard the argument of counsel and the re- 
^ective briefs being filed and long and e^austive brief being filed by 
^peHants, the Court took the case under advisement for five months 
and on April 30, 1954, the Court reversed the decision of the United 
States District Court for the District of Columbia and granted to Clack¬ 
amas County the relief prayed for, and that all of the named eighteen 
counties of Oregon benefited in their pro rata share of the money sued 
for. ♦ ♦ ♦ 

HL. 

That thereafter on March 4, 1954, the defendants, through their 
Government counsel, bitterly opposed the carrying out of the decision of 
the United States Circuit Court of Appeals for the District of Columbia 
aforesaid, dated April 30, 1954, for a period of many months, filing 
seventeen different obstructive motions for reconsideration by the Court 
of Appeals and motions to intervene for the purpose only of having the 

decision held invalid because rendered under a mistake of fact and 
later on the groimd that the decision was moot, because on June 24, 1954 
the President had signed Public Law 426 affording practicaUy the same 
relief as had been given to Clackamas County and the other seventeen 
O & C counties by the Court decision being resisted by the defendants 
rendered April 30, 1954. 

IV. 

After the long train of motions to reconsider had been overruled by 
the Circuit Coiirt of Appeals the defendants in December, 1954 applied 
for a Writ of Certiorari to have the decision of the Circuit Court of Ap¬ 
peals in favor of Clackamas and the other O & C coimties held to be 
academic, or moot, alleging that Congress by the passing of Public Law 
426 some three months subsequent to the decision of the Circuit Court 
of Appeals had given to the O & C land grant counties in Oregon the same 


relief that had been given by the Court* s decision. 

V. 

The Supreme Court of the United States on April 18, 1955, Mr. Jus¬ 
tice Burton and Mr. Justice Harlan dissenting, entered a short one para¬ 
graph Per Curiam order ♦ ♦ ♦ 

VI. 

That subsequent to the decision of the Court of Appeals, on April 
30, 1954 and to be exact on May 4, 1954, the committee on Interior and 
Insular Affairs of the United States Senate held a hearing on Senate Bill 
2225 and that the undersigned and Richard L. Merrick appeared on be¬ 
half of Clackamas County before said committee and entered their state¬ 
ments in the record before the committee. That the form of Senate Bill 
2225 as of May 4, 1954 did not contain any effective provisions for the 
distribution of controverted O & C Escrow Fund belonging to the eighteen 
Oregon counties, and that through the efforts of the undersigned, A. W. 
Lafferty, a proviso was placed in said bill. ♦ ♦ ♦ That for over ten 
years the controverted as crow fund was held by the Government without 

26 any benefit to the eighteen Oregon counties and that in particular, 
since 1942 numerous bills have been introduced into Congress to resolve 
the problem. That hearings were held on Senate Bill 275 and HR 1688 
of the 78th Congress and HR 6662 of the 82nd Congiress. However, no 
legislation resulted in these bills and that during the years many bills 
have been introduced in Congress but to no avail. ♦ ♦ ♦ Arguments 
and debates were held in both houses of Congress and that on June 8, 

1954 the matter came before the House of Representatives and at that 
time the question was raised as to the relationship of the Court*s deci¬ 
sion of April 30, 1954 of the Court of Appeals had with S 2225. Attached 
hereto and by reference made a part hereof are the remarks of that debate. 

« 4c # « « 4c 4c 

27 K. 

That for years prior to the instituting of the suit by Clackamas 
County for the controverted distribution of the escrow fund that there 
was a great deal of dissatisfaction and a great desire on the part of the 






eighteen Oregon counties that the said escrow fund be distributed and that 
in addition to the suit instituted by Clackamas County aforesaid, Lane 
County also instituted a suit in the United States District Court for the 
District of Oregon on September 8, 1952, and one of the main purposes 
of said suit was to seek distribution of the controverted escrow fund. 

That various county commissioners or county officials in the eighteen 
counties discussed this matter with the affiant for the purpose of seeking 
a possible solution to the distribution of this controverted escrow fund. 

X. 

That since being officially retained by Clackamas County on or about 
May 16, 1952, that the affiant had spent many hours prior thereto but since 
that date has spent his entire time in furthering the interest of Clackamas 
County and the other seventeen Oregon counties. That the affiant declined 
to take any other law business and devoted his entire time, ability and 
strength in the furtherance of the interests of not only Clackamas County, 
but the eighteen named Oregon counties. That since May 16, 1952, up 
to and through all the proceedings of the said suit, the affiant had spent on 
the average of at least eight hours a day, including Sundays and holidays in 
preparing and studying and doing everything that an attorney and counsel 
could possibly do to further the interest of the ei^teen Oregon counties. 

♦ ♦ ♦ ♦ 4c 

xn. 

That on or about March 15, 1954, Mr. Franks. Sever stated in 
Portland, Oregon, before a Committee representing the O & C Land 
Grant Counties that the two Departments, Interior and Agriculture, had 
finally agreed upon a compromised bill which Mr. Sever thought would 
pass Congress, but Mr. Sever is reported to have stated at the time that 
a follow-up bill would have to be passed before any of the escrow fund 
could actually be paid over to any of the eighteen coimties. 

That Guy Cordon, former United States Senator from Oregon, on 
November 15, 1951, stated to the meeting of the Commissioners of the 
O & C Land Grant Counties: 
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my opinion the 50% split to the Counties represented the 
full tax value of the lands and it was a figure that could be justified 
both in law and in equity. 

♦ ♦♦♦♦♦♦ 

/s/ A. W. LAFFERTY 

SUBSCRIBED and sworn to before me this 24th day of January, 1956. 

/s/ DONALD C. WALKER 

Notary Public for Oregon, 

My commission e^qdres: 5/4/56 


30 [FUedFeb. 11, 1956] 

PLAINTIFFS* COUNTER-MOTION FOR SUMMARY 
JUDGMENT AND OPPOSITION TO DEFENDANTS* 

MOTION FOR SUMMARY JUDGldENT 
Come now the plaintiffs through their counsel and respectfully move 
the Court for a summary judgment in the above cause and oppose the mo¬ 
tion of defendants filed herein for summary judgment. 

As the ground for their counter-motion for summary judgment, plain¬ 
tiffs state that there is no genuine issue of material fact; and in support of 
their counter-motion and in opposition to defendants* motion for summary 
judgment, plaintiffs respectfully refer the Court to their points and author¬ 
ities attached hereto and made a part hereof. 

/s/ BYRON N. SCOTT 

Attorney for Plaintiffs 
517 Wyatt Bi:iilding 
Washington 5, D. C. 


(CERTIFICATE OF SERVICE) 



32 [FUedFeb. 28, 1956] 

AFFIDAVIT IN SUPPORT OF PLAINTIFFS’ MO¬ 
TION FOR SUMMARY JUDGMENT. 

DISTRICT OF COLUMBIA, ss: 

Richard L. Merrick, being first d\ily sworn according to law on oath 
deposes and says: 

1. He is one of the plaintiffs in this action and served as associate 
counsel with Honorable A. W. Lafferty, the other plaintiff herein, in the 
litigation brought by Clackamas County, Oregon, against the Secretaries 
of the Interior and Agriculture, the same being Civil Action No. 5258-52 
in this Court, and No. 11,844 in the United States Court of Appeals for 
the District of Columbia Circuit. 

2. He makes this affidavit in support of the motion of plaintiffs by 
counsel for a summary judgment granting them a reasonable attorney fee 
for their services in said action in this Court, which was entitled, first, 
Clackamas County, Oregon, a political subdivision of the State of Oregon, 
Plaintiff, versus Oscar L. Chapman, Secretary of the Interior of the 
United States, and Charles F. Brannan, Secretary of Agriculture of the 
United States, Defendants. Upon eviration of their terms of office, said 
defendants were succeeded by Douglas McKay and Ezra Taft Benson, Se¬ 
cretaries of the Interior and Agriculture, respectively, as defendants. 

3. Affiant’s connection with said litigation began early in the spring 
of 1952. Mr. Lafferty had brought a suit in the United States District Court 
for the District of Oregon wherein Clackamas County was named as plain¬ 
tiff and Secretaries Chapman and Brannan were named as defendants. The 
two Secretaries filed a motion to dismiss that action on the ground of im¬ 
proper venue. Mr. Lafferty wrote to affiant and asked him to do some re- 

33 search on the question of venue, which affiant did. On November 19, 
1952, the action filed in Oregon was dismissed. The next day, November 20, 
1952, the action was filed in this Court. 

4. Affiant has examined his files and finds that he performed the fol¬ 
lowing services in connection with said litigation: 


(X) Recopied, with modifications, the complaint filed in the 
United States District Court for the District of Oregon. 

(2) Filed said Civil Action No. 5258-52 in this Court and ar¬ 
ranged with the United States Marshal for service of process. 

(3) Signed a stipulation extending time for defendants to 
answer or otherwise plead. 

(4) Prepared and filed a motion to substitute Douglas McKay 
and Ezra Taft Benson as parties defendant, successors, respec¬ 
tively, as Secretary of the Interior and Secretary of Agriculture to 
Oscar L. Chapman and Charles F. Brannan, whose terms of office 
had expired. 

(5) Prepared and presented for signature of the Court an 
order substituting parties defendant. 

(6) Read and studied a motion to dismiss, filed by defendants, 
and the memorandum of points and authorities filed in support there¬ 
of, consisting of 9 typewritten pages and read the authorities cited 
therein, some twelve judicial decisions and six statutes, as well 

as the Federal Rxiles of Civil Procedure. 

(7) Prepared and filed a motion to extend the time to file a 
memorandum of points and authorities in opposition to defendant’s 
motion to dismiss and a stipulation extending said time. 

(8) Prepared and filed a 22 page memorandum of points and 
authorities in opposition to defendants’ motion to dismiss. 

(9) Read and studied a "Notice of Filing Additional Material 
in Support of Motion to Dismiss", filed by defendants, and the docu¬ 
ments filed therewith, consisting in all of 16 typewritten pages. 

(10) Prepared and filed a seven page memorandiimin opposi¬ 
tion to consideration on the motion to dismiss of the affidavits and 
exhibits filed by defendants with the notice mentioned in (9) above. 

(11) Prepared a ten page typewritten "trial memorandum brief* 
in connection with preparation for argument of the motion to dis¬ 
miss. 
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(12) Argued the motion to dismiss in this Court with Mr. 
Lafferty. 

(13) Prepared, the Order of Court dismissing the action in this 

Court. 

(14) Prepared and filed a notice of appeaL 

(15) Prepared and presented to the Court an order authorizing 
a cash bond or deposit in lieu of cost bond with surety on appeal. 

34 (16) Prepared and filed a Designation of Record on Appeal. 

(17) Obtained Record on Appeal, filed the same, and docketed 
the appeal in the United States Court of Appeals for the District of 
Columbia Circuit. 

(18) Arranged for the printing of the joint appendix on appeal, 
33 printed pages, and proof-read the same. 

(19) Prepared and filed the Appellant's Brief on Appeal, which 
was approved by Mr. Lafferty, consisting of 13 printed pages, and 
proof read and indexed the same. 

(20) Read and studied the brief for appellees, 11 pages, and 
an appendix thereto of two additional printed pages, and read the 
authorities cited therein. 

(21) Prepared and filed a motion for enlargement of time for 
argument of the appeaL 

(22) Participated with Mr. Lafferty in the argument of the 
appeal in the United States Court of Appeals for the District of 
Columbia Circuit. 

(23) Read and studied a printed petition of the appellees for 
a rehearing in banc filed in the Court of Appeals following rendi¬ 
tion of its 34 page opinion reversing the judgment of dismissal of 
this Court. 

(24) Prepared and filed an answer to the petition for rehear¬ 
ing, consisting of 8 printed pages. 

(25) Read and studied the memorandum of the Court of Ap¬ 
peals filed October 21, 1954 (4 printed pages). 
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(26) Prepared and filed a motion for leave to file in the 
Court of Appeals a long telegram from the County Commissioners 
of Clackamas Coimty and Mr. Lafferty, which was granted by the 
Court. 

(27) Participated with counsel for the Government in a con¬ 
ference with a Judge of the Court of Appeals for the purpose of 
considering a consent judgment. 

(28) Read and studied a motion to intervene in the Court of 
Appeals filed by the 17 Oregon Counties for the purpose of suggesting 
that the case was moot, a motion to dismiss the appeal as moot, 
and a memorandum of points and authorities in support thereof 

(9 typewritten pages), which motion was denied by the Court of 
Appeals. 

(29) Prepared and filed a 16-page typewritten memorandum 
in opposition to the motion of the 17 Oregon Coimties to intervene 
and in opposition to the motion to dismiss the appeal as moot. 

(30) Read and studied a motion by the Government to vacate 
the judgment, withdraw the opinion, and remand the case for dis¬ 
missal as moot, and authorities cited therein, 6 typewritten pages. 
Crhis motion was denied by the Court of Appeals) 

(31) Prepared and filed a memorandum in opposition to the 
Governments motion to vacate judgment, etc. (5 typewritten pages). 

(32) Prepared and filed in the Court of Appeals a motion for 
leave to file supplemental memorandum on behalf of appellant in 
opposition to motion to vacate judgment, etc., and to file there¬ 
with a 4-page letter from the County Commissioners of Clackamas 
County. (This motion was granted) 

(33) Prepared and filed in the Court of Appeals a motion for 
leave to file copies of the printed committee hearings on the bill 
which became the Act of June 24, 1954 (4 typewritten pages). 

(This motion was granted.) 

(34) Read and studied a motion on behalf of the 17 Oregon 
Counties for leave to file motions for reconsideration of the Court’s 
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memorandum opinion of October 21, 1954, and for oral hearing in 
banc, with exhibits thereto, consisting of 16 typewritten pages in 
alL (These motions were denied) 

(35) Prepared and filed a memorandum in opposition to the 
motions mentioned above in subparagraph (34). (5 typewritten pages) 

(36) Read and studied a petition for Writ of Certiorari filed 
in the Supreme Court of the United States by Government counsel 
(19 printed pages), with an appendix thereto (55 printed pages). 

(37) Prepared, had printed and filed in the Supreme Court 
a brief in opposition to petition for certiorari (15 printed pages). 

(38) Read and studied a petition for certiorari filed in the 
Supreme Court of the United States on behalf of the 17 Oregon 
Counties (This petition was denied). 

(39) Prepared and filed in the Supreme Court a brief in oppo> 
sition to the petition for certiorari of 17 Oregon Counties. 

(40) Prepared and filed in the Supreme Court of the United 
States a petition for re-hearing (9 printed pages). 

(41) Prepared and filed a motion for final judgment on man¬ 
date, with draft of final judgment, affidavit in support of motion, 
and a memorandum of points and authorities (11 typewritten pages 
in all). 

(42) Read and studied a memorandum of points and authori¬ 
ties in opposition to motion for final judgment on mandate, and an 
alternate draft of proposed judgment (9 typewritten pages). 

(43) Prepared and filed a reply to defendants* memorandum 
of points and authorities in opposition to motion for judgment on 
mandate (5 typewritten pages). 

(44) Read Government’s motion to recall and stay mandate 
pending application by Government to Supreme Court for writ of 
certiorari (2 typewritten pages). 

(45) Prepared and filed objections to motion to recall and 
stay mandate pending application for writ of certiorari (7 typewrit¬ 
ten pages). 
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(46) Participated with Mr. Lafferty in a hearing in this Court 
of an oral motion by Government counsel to continue their motion 
for judgment on the mandate pending filing of petition for writ of 
certiorari. 

5. In addition to the services enumerated in the preceding sub- 
paragraphs, affiant wrote and dispatched 290 letters and 22 telegrams. 

He also held many conferences with associate counsel while in Washing¬ 
ton, as well as local and long distance telephone conferences with asso¬ 
ciate counsel, the Commissioners of Clackamas County, and others. 

He also received many letters, telegrams, and other t 3 rpes of communi¬ 
cations and materials, all of which he read and considered. 

6. No record of the time spent in research, preparation of briefs, 
and drafting of papers was kept. Likewise, the time spent in conferences 
and in other matters was not recorded. Affiant is unable to hazard a 
giess as to the number of days spent in such work« 

7. Affiant feels that, imder all the circumstances, he and his asso¬ 
ciate, Honorable A. W. Lafferty, former Representative in Congress from 
Oregon, are entitled to a reasonable fee, pa 3 rable from the funds now held 
by the Government for the benefit of the 18 Oregon Land Grant Counties, 
including Clackamas County. 

/s/ RICHARD L. MERRICK 

Subscribed and sworn to before me this 24th day of February, 1956. 

/s/ Marianna D. Waggaman 
Notary Public, D. C. 


(CERTIFICATE OF SERVICE) 
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37 [FUedMar. 19, 1956] 

MEMORANDUM 

All parties agree that there is no genuine issue of material fact 
and that summary judgment is appropriate. 

The plaintiffs contend that earlier legislative attempts to settle ,r 
the controversy over the fund had failed imtil the litigation which-they 
instituted on behalf of Clackamas County and that the legislation v^ich 
subsequently followed and under which the fund was distributed was a di¬ 
rect result of the litigation which they instituted and, therefore, they are 
entitled to award of a fee from the fund. 

The seventeen counties which are named as defendants concede that 
although they did not employ the plaintiffs as their attorneys nor author¬ 
ize their employment by Clackamas County, which did employ the plain¬ 
tiffs, and in fact said seventeen counties disapproved of the litigation con¬ 
ducted by the plaintiffs but felt that relief should be obtained by way of 
legislation, nevertheless, the plaintiffs would be entitled to award of an 
attorneys fee out of the fund v^ch has been distributed if in fact it was 
the result of the litigation. They contend, however, that the plaintiffs’ 
efforts did not compel the disbursement of the fund, and that the moneys 
were paid pursuant to the direction of an Act of Congress with v^ich the 
plaintiffs had no connection, but actually opposed. 

It is my opinion that the services rendered by the plaintiffs did not 
produce any benefit to the seventeen counties but that the fund in which they 
shared was the product of legislation which, in fact, the plaintiffs opposed; 
that since the litigation which the plaintiffs conducted did not benefit the 
seventeen counties, they are not liable for attorneys fees on the asserted 
principle that the plaintiffs created the fund in which the seventeen coun¬ 
ties shared. 

Accordingly, the plaintiffs’ motion for summary judgment will be 
denied and the motion by the seventeen counties for summary judgment 
will be granted. 

Counsel for defendants will submit an order in accordance with the 

foregoing. jQggj^ McGarraghy, Judge 

BAarch 19, 1956. 
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ORDER 

This cause came on to be heard at this term upon the motion for 
summary judgment of Benton County, Columbia County, Coos County, 

Curry County, Douglas Coimty, Jackson County, Josephine County, Kla¬ 
math County, Lane County, Lincoln County, L 3 mn Coimty, Marion County, 
Multnomah County, Polk County, Tillamook County, Washington County 
and Yamhill County, all of the State of Oregon, and upon the cross-motion 
for summary judgment of plaintiffs, A. W. Lafferty and Richard L. Mer¬ 
rick, and in consideration thereof and of the representations of counsel 
for the respective parties at the oral hearing thereof, and it appearing to 
flie Court that defendmts, George M. Humphrey, Secretary of the T^reasury; 
Douglas McKay, Secretary of the Interior; and Ezra Taft Benson, Secre¬ 
tary of Agriculture, take no position on the merits between the plaintiffs 
and the seventeen Counties heretofore named, it is by the Court this 29th 
day of March, 1956, 

ORDERED, that the motion of the plaintiffs for summary judgment be, 
and the same is, hereby denied; that the motion of the aforementioned seven¬ 
teen Oregon Counties for summary judgment be, and the same is, hereby 
granted, and that, accordingly, judgments be entered in favor of the de¬ 
fendants and each of them against the plaintiffs. 

/s/ Josei^ C. McGarraghy, Judge 

40 (CERTIFICATE OF SERVICE) 


41 [ Filed April 9, 1956] 

NOTICE OF APPEAL 


Notice is hereby given this 9th day of April, 1956, that A. W. Lafferty 
and Richard L. Merrick hereby appeal to the Unite<i States Court of Appeals 
for the District of Columbia from the judgment of tliis Court entered on the 


29th day of March, 1956 in favor of George M. Humphrey, Secretary of the 
Treasury, et aL, against said A. W. Lafferty and Richard L. Merrick. 


Copies to be sent to: 

Hogan & Hartson, 

* * * 

Thomas L. McKevitt, Esq. 
* ^ * 


/s/ Bjrron N. Scott, Attorney for Plaintiffs 

4 ^ 4 ^ 4 ^ 

/s/ Donald C. Walker, Of Counsel for 
A. W. Lafferty 

4t ♦ 4( 
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QUESTION PRESENTED 

Whether the prosecntion of litigation, which is dis¬ 
missed as moot, to procure the distribution of a fund en¬ 
titles attorneys to a fee from the fund on the theory that 
the abortive litigation which they prosecuted indirectly 
influenced the passage of legislation under which the fund 
became distributable. 
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Diited Slates ConrI ol Appeals 

Fob the Distbict of Columbia Cibcuit 


No. 13,353 


A. W. Laffebtt, and Bichabd L. Mbbeick, Appellants, 

V. 

Geobge M. Humphrey, Secretary of the Treasury, et ah, 
and Bentox County, Oregon, et aL, Appellees. 


AppMl from the United States District Coort for the 
District of Columbia 


BRIEF FOR APPELLEES BENTON COUNTY ET AL. 


COUNTERSTATEMENT OF THE FACTS 

Appellants, plaintiffs below, seek by their suit an award 
of attorneys’ fees in the amount of Six Hundred Thousand 
($600,000.00) Dollars out of a special account in the Treas¬ 
ury of the United States, known as “Deposit Fund Ac¬ 
count 12X6875.110, Suspense Agriculture (Forest Serv¬ 
ice)”. (J.A. 1-6). 




They allege that, by virtue of their prosecution of an 
action on behalf of Clackamas County, Oregon, against the 
Secretaries of Interior and Agriculture through the Dis¬ 
trict Court and this Court, a fund became distributable to 
eighteen Oregon Counties, including Clackamas County 
which was represented by the plaintiffs, and seventeen 
other Counties^ who are the appellees here (J.A. 4, 5). 
See Clackamas County v. McKay, 94 U.S. App. D.C. 108, 
219 F. 2d 479 (1954). 

The defendant Counties in answering the plaintiffs’ 
suit denied that they authorized the plaintiffs to represent 
them or ratified their conduct. Plaintiffs do not contend 
the contrary. The theory of their action is that the defend¬ 
ant Counties have benefited from the litigation instituted 
by them and are herein bound in equity to pay for the 
services rendered. 

The District Court, finding that the defendant Counties 
did not benefit from the Clackamas litigation, granted 
their motion for summary judgment (J.A. 26, 27). 

A brief history of the Clackamas County litigation is 
helpful to an understanding of this case. 

By Act of August 28, 1937, 50 Stat. 875, profits from 
certain public lands in Oregon, known as “Revested Oregon 
and California Railroad Orant Lands” were to be de¬ 
posited in a special fund in the Treasury of the United 
States known as the “Oregon and California Land Grant 
Fund”. Seventy-five percent of this fund was ordered 
paid annually “to the Counties in which the lands revested 
under the Act of June 9, 1916, (36 Stat. 218), are situated 
. . . in the proportion that the total assessed value of the 
Oregon and California grant lands in each of said Coun- 

X These Cotmties, aU of the State of Oregoa and all aoahle entities, are: 
Benton, Colnmhia, Coos, Corry, Donglas, Jackson, Josephine, Klamath, Lane, 
Lincoln, Linn, Marion, Multnomah, Polk, Tillamook, Washington and Yamhill. 
For purposes of brevity, throughout the brief, they are referred to collectively 
as the ^^seventeen Oregon Counties”. 
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ties for the year 1915 bears to the total assessed value of 
all of said lands in the State of Oregon for said year . . 

Payments were regularly made to the Counties involved 
from profits accumulated from lands which were unques¬ 
tionably ** Revested Oregon and California Railroad Grant 
Lands’’. 

A question arose as to whether 462,731 acres of public 
land in Oregon were ‘‘revested” lands. This acreage had 
been included in the forest reserves by Presidential Proc¬ 
lamations prior to 1915 and the Revestment Act of 1916, 
39 Stat. 218. The Department of Agriculture took the 
position that this acreage was part of the forest reserves 
of the United States and not subject to the Act of August 
28, 1937. The Department of the Interior contended that 
the lands were “Revested Railroad Grant Lands”. The 
profits from the disputed acreage were, by agreement of 
the Secretaries, deposited in the aforementioned suspense 
account to await resolution of the jurisdictional dispute. 

Clackamas County filed an action to compel distribution 
of the suspense account. It was an attempt at a class 
action. The complaint stated: 

“Clackamas County brings this suit in its own behalf 
and in behalf of any other of the 18 Oregon Coxmties 
interested who may see fit to come in and become 

g irties, or who may be brought in by order of this 
onorable Court under its powers in the premises.” 

These seventeen Counties did not intervene and sought 
no benefit from the litigation. In truth, they opposed the 
litigation since it could not resolve the jurisdictional prob¬ 
lem with which they were most interested. They much 
preferred administration of the lands by Agriculture 
under which logging roads were built and reforestation 
carried on. They petitioned Congress for legislative relief. 

The District Court dismissed the Clackamas suit as a 
non-consent action against the United States. Clackamas 



appealed. THs Court reversed. In an unusual opinion of 
April 30, 1954, it not only held that the District Court had 
jurisdiction, hut it proceeded to decide the merits of the 
case. A timely motion for rehearing was filed by the 
defendant Secretaries which asked this Court to recall its 
opinion and to strike so much of it as decided the merits 
of the controversy, pointing out that the Secretaries had 
not filed an answ'er and had not joined issue as yet on the 
merits. 

While this motion was pending and before any mandate 
had issued, the plaintiffs filed this present action. 

On June 24, 1954, Public Law 426, 83rd Cong., 2d Sess., 
was approved. 68 Stat. 270. 

The Act of June 24, 1954, resolved the controversy over 
the character of the 462,731 acres. It declared them to be 
^‘■Revested Bailroad Grant LandsIt provided for ad¬ 
ministration of the lands by Agriculture and it directed 
that the suspense account be paid to the Counties in ac¬ 
cordance with the Act of August 28, 1937, 50 Stat. 875, as 
amended by Public Law 426.^ 

On July 22, 1954, these seventeen Counties moved this 
Court for leave to intervene in the Clackamas suit to sug¬ 
gest mootness. On August 12,1954, the Secretaries moved 
the Court to remand with instructions to dismiss as moot. 
On October 21, 1954, this Court denied the petition to 
intervene, rejected the suggestion that the law was ren¬ 
dered moot by virtue of Public Law 426, and acted upon 
the petition of the Secretaries for rehearing. It vacated, 
as improvidently entered, so much of its opinion of April 

2 The amendment ia of interest. Under the Act of August 28, 1937, the 
land required an assessed valuation in 1915 in order to be included in the 
proportion for distribution of the fund. The controverted acreage bore no 
assessed valuation for 1915 since it had been included in the forest reserves. 
The Act of June 24, 1954, assigned an average valuation to these lands so 
that they could be included in the formula for distribution. This amendment 
therefore changed the amounts distributable to the Counties. Oddly enough, 
Clackamas County received more xmder the Act of June 24, 1954, than un^r 
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30, 1954, as decided the merits of the controversy. It re¬ 
manded the case to the District Conrt for a trial on the 
merits. See 94 U.S. App. D.O., at pages 126-128. 

On petition for a writ of certiorari to the Supreme Conrt 
of the United States, that Conrt granted certiorari, va¬ 
cated the judgment of this Conrt and remanded with in¬ 
structions to dismiss as moot. 349 U.S. 909 (1954). 

All moneys in the suspense account were paid to the 
eighteen interested Oregon Counties pursuant to the direc¬ 
tion of the Act of June 24, 1954, 68 Stat. 270, except Six 
Hundred Thousand Dollars which is still retained in the 
Treasury by executive direction to abide the result of the 
litigation.® 

Clackamas County, either piqued or prompted by the 
supposed interests of its attorneys, filed suit attacking the 
constitutionality of Public Law 426. The District Court 
dismissed the action and this Court affirmed, sustaining 
the validity of the legislation. Clackamas County v. 
McKay, 96 U.S. App. D.C. 385, 226 F. 2d 343 (1955). 

The plaintiffs dismissed their action as to Clackamas 
County on the ground that Clackamas had agreed to pay 
them a fee. (J.A. 13). 

Subsequent thereto the seventeen Oregon County defend¬ 
ants moved for summary judgment on the grounds that 
plaintiffs by their litigation on behalf of Clackamas 
County had not caused the distribution of any fund and 
that these Counties had not benefited from their conduct. 
The plaintiffs filed a cross motion for summary judgment. 
The District Court, after hearing argument,^ denied the 

s These seventeen OTeg;on Counties have filed an action in the District Conrt, 
C. A. No. 175-55, to compel the payment of this sum on the ground that there 
is no anthoritj for vrithholding payment. This action has been stayed by the 
District Court pending the disposition of the present case. 

* The District Court’s memorandum opinion states that the seventeen Coun¬ 
ties concede that a fee would be appropriate if the litigation instituted by 
plaintiffs had been productive of the distributiaa of the fund. This concession 
was made for purposes of the motion only. 
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motion of the plaintiffs and granted that of the seventeen 
Counties (J.A. 14,19, 26, 27). This appeal followed (JA. 
27). 

SUMMARY OF ARGUMENT 

1. Since the litigation commenced hy the plaintiffs on 
behalf of Clackamas County was unsuccessful and did not 
directly benefit the Oregon County defendants, plaintiffs 
are not entitled to an award of attorneys’ fees. The Clack¬ 
amas litigation was dismissed as moot. The result is as 
if the suit had never been brought. The fund became 
distributable to these Counties pursuant to an Act of Con¬ 
gress for which the plaintiffs were not responsible but 
rather attacked as unconstitutional, and not as a result 
of their litigation. 

2. Since it is against public policy and would be produc¬ 
tive of possible mischief and corruption to award attor¬ 
neys’ fees for procuring legislation, this Court should 
not even make inquiry to determine what effect plaintiffs’ 
abortive litigation had upon the passage of Public Law 
426. 


ARGUMENT 

Since the Fund in Qnestioo Was Not Distributable as a Result 
of the Litigation Instituted by Plaintiffs But Rather From 
Legislation, the Defendant Counties Are Not Li ab l e to the 
Plaintiffs for AttomeyiT Fees 

Concededly an equity court possesses amply authority to 
award attorneys’ fees out of a fund whicdi has been 
created, preserved or distributed as a result of litigation, 
undertaken by one interested in the fund, which benefits 
the non-litigating parties in interest. Sprague v. Ticonic 
National Ba/nk, 307 U.S. 161 (1939); Washington Gas Light 
Co. V. Baker, 90 U.S. App. D.C. 98, 195 F. 2d 29 (1951). 

This principle rests, however, upon two conditions prece¬ 
dent. The litigation undertaken must have been success- 
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ful, and the parties who are asked to bear the fee mnst 
have profited as a direct resnlt of the litigation. Thomas 
V. Peyser, 73 App. D.C. 155,118 F. 2d 369 (1941). 

In Thomas v. Peyser, snpra, this Conrt forcibly stated 
the rule to be as follows: 

“The short reason which might be assigned for this 
[denial of an award of fees from a fund] is that 
neither appellants’ original receivership proceedings 
nor other actions taken by them in connection with 
the pending one (with an asserted exception which we 
do not regard as sufficient to justify relief) have been 
successful Uniformly their efforts have resulted in 
failure. As the principle has been applied by the 
courts, success has been an essential condition of 
recovery. No case has been cited or found in whi<^ 
unsuccessful efforts have been rewarded as apj^llants 
claim they are entitled to have done here. Benefits 
normally flow only from successful action. Even if 
suit is successful, attorneys* fees may not he allowed 
unless some benefit is conferred. Perhaps the reason 
for the limitation is not only that benefits generally do 
not flow out of efforts which fail (on the contrary, 
actual harm may ensue by dissipation of assets in the 
expense of the litigation), but that such benefits as 
might arise would be too speculative, remote and in- 
deunite to permit allowance of the daim for creating 
them, in the absence of the concrete measuring rod of 
success.” (Emphasis added.) 

Tested by these principles, the plaintiffs readily fail to 
make out a case for an award of fees. They filed this 
suit on the strength of the April 30, 1954, opinion of this 
Court Their success was shortlived- This Court with¬ 
drew so much of its opinion as decided the merits of the 
Clackamas claim. Remedial le^slation had intervened, 
however, which decided the issues posed by the litigation. 
Although this Court refused to so hold, the Supreme Court 
decided that the legislation had rendered the Clackamas 
suit moot and ordered it dismissed on that ground. 
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The result is as if the case had never been brought. No 
prejudice arises to inflict any party by reason of a case 
which becomes moot. United States v. Munsingwear, 340 
U.S. 36, 39 (1950). The litigation was a nullity from its 
inception. No order or decree of court brought about dis¬ 
tribution of the suspense account. The fund was distrib¬ 
uted pursuant to the Oongressional mandate- Since the 
litigation was not successful and no benefits accrued to 
these seventeen Counties as a direct result thereof, the 
plaintiffs are not entitled to a fee.® 

The plaintiffs, however, do not contest this reasoning. 
They claim that Public Law 426 resulted from the litiga¬ 
tion, and, as a consequence thereof, they are entitled to a 
fee. 

The short answer to this contention is that it is con¬ 
trary to public policy to permit a recovery of attorneys^ 
fees for procuring “favor’* legislation. Ritchie v. Briery 
83 U.S. App. D.C. 16, 165 F. 2d 238 (1947). 

Even if plaintiffs’ contentions were true, the legislation 
was an incidental and not a direct benefit of the litigation. 
Attorneys’ fees are not recoverable for incidental benefits. 
Thomas v. Peyser, 73 App. D.C. 155, 118 F. 2d 369 (1941); 
Simmons v. Friday, 8 Cir., 1951,190 F. 2d 849.. The plain¬ 
tiffs, instead of benfitting the Counties, attacked the con¬ 
stitutionality of the very legislation for which they now 
seek credit, thereby hazarding the distribution of the fund. 
See Clackamas County v. McKay, 96 U.S. App. D.C. 385, 
226 F. 2d 343 (1955). 

However, the theory that one whose conduct is instru¬ 
mental in provoking legislation is entitled to a fee from 
the beneficiaries of that legislation is so pregnant with 


6 The award of a fee ont of a fxmd diatribntable by order of Court is usually 
an exerdse of ancillary jurisdiction. Spragw v. Tieo*ie National Bank, 307 
nJ3. 161, 166*168. Since this jurisdiction obviously can not be exercised in a 
moot ease, the foregoing reasoning is proved. 
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possibilities for mischief and coimption that the Court 
should refuse to hear the contention. 

Is a lawyer who unsuccessfully challenges a tax ruling 
to be entitled to a fee from the beneficiaries, if Congress 
decides the ruling is inequitable and passes a tax relief 
measure? Will legislation restoring seized property to its 
former enemy owners entitle the lawyer who lobbied or 
persuaded Congress of its justness to a share in the prop¬ 
erty? A long line of cases in this Court have rei)eatedly 
declared that contingent fee contracts which contemplate 
the procuring of “ favorlegislation are void and xmen- 
forceable as against public policy. Noona/n v. Gilbert, 63 
App. D.C. 30, 68 F. 2d 775 (1934); Brovm v, GeseUschaft 
Fwr Drahtlose Telegraphie, 70 App. D.C. 94, 104 F. 2d 
227 (1939), and cases therein cited. 

It is not appropriate for this Court to examine the 
motives which prompted Congress in the passage of legis¬ 
lation when the purpose of the inquiry is to award a fee 
for being a motivating influence. In any event, however, 
proximate cause is not proven in such a case by quoting, 
as do the plaintiffs, the remarks of two members of the 
Congress who at the time of speaking were unsworn and 
who have not been tested by cross examination. 

A remark made in the course of argument, concerning 
an extra-legislative event, does not prove that both Houses 
of Congress and the President were motivated by that 
remark. The inquiry itself, however, should not be made 
at ail. Public policy decrees that a court should not award 
attorneys’ fees for, even indirectly, influencing the passage 
of legislation. 


CONCLUSION 

Attorneys’ fees may not be awarded out of a fxmd un¬ 
less the litigation instituted by the attorneys was success¬ 
ful and directly benefited those having an interest in the 
fund. In this case the litigation was dismissed as moot. 


wMdti means it was a nullity from its inception. The fond 
in question, moreover, was distributed not by reason of 
the litigation but by “favor^^ legislation. 

Any effect which the litigation had upon the legislation 
was at best incidental, for which fees are not allowable. 
The plaintiffs, however, had nothing to do with the legis¬ 
lation but, in fact, by other litigation attacked it. 

Whatever be the influence of the plaintiffs’ abortive 
litigation upon the legislation, it is offensive to public 
policy and interest to award attorneys’ fees for procuring 
such “favor” legislation, even indirectly. 

Respectfully submitted, 

Paul B. Connolly, Esq. 

810 Colorado Building 
Washington, D. C. 

Prank S. Sever, Esq. 

510 Corbett Building 
Portland, Oregon 
Attorneys for Benton 

I Cownty et cA, 
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MEMORANDUM FOR GEORGE M. HUMPHREY, SECRE¬ 
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TARY OF THE INTERIOR,^ AND EZRA TAFT BENSON, 
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STATEMENT OF FACTS 

In the early 1940a disagreement arose between the De¬ 
partment of Agriculture and the Department of the In¬ 
terior with respect to the administration of some 472,000 
acres of federally owned lands in Oregon. Contracts for 
the sale of timber on these lands had been entered into by 
the Department of Agriculture (Forest Service) and were 
bringing in substantial revenue. If the lands were prop¬ 
erly subject to administration by the Department of Agri¬ 
culture, 25% of the timber sale proceeds would go to the 
eighteen Oregon counties in which the lands were located 
and 75% would go to the United States. On the other 
hand, if these lands were to be considered subject to ad¬ 
ministration by the Department of the Interior as “0 & C 
lands’’, then 75% of the timber sale proceeds was to go to 

I Attentioii is invited to the fact that Mr. Douglas MeE^ay is no longer Secre¬ 
tary of the Interior, having been succeeded in that poaition by Mr. Fred A. 
Seat<m. It does not appear that a sabstitation of parties has been aceom- 
pluhed. 
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the counties and 25% to the United States. With an im¬ 
passe existing on the basic issue, it was agreed that moneys 
received from timber sales should be placed in a special 
deposit account until such time as the issue could be re¬ 
solved. 

In 1952 a suit was instituted by Clackamas County against 
the Secretary of the Interior and the Secretary of Agricul¬ 
ture to obtain a declaration that the lands were properly 
subject to administration by the Department of the Interior 
and, in effect, that 75% of the fund should be paid to the 
eighteen interested Oregon counties in accordance with the 
so-called “0 & C’’ formula. That suit was dismissed by 
the district -court for lack of jurisdiction. This Court, 
Judge Edgerton dissenting, reversed the judgment and 
remanded the case for further proceedings. While a peti¬ 
tion for rehearing was pending in this Court, Congress en¬ 
acted the Act of June 24,1954, 68 Stat. 270, 43 U.S.C. sec! 
1181(g), which mooted the issue; i.e., it directed that ad¬ 
ministration of the lands be left with the Department of 
Agriculture but that all timber income, including the past 
amounts collected in the fund, be distributed under the 
‘‘0 & C” formula, but the petition for rehearing was de¬ 
nied. However, the Supreme Court granted certiorari, 
vacated the judgment and on the basis of the 1954 Act, 
directed the dismissal of the litigation as moot McKay v. 
Clackamas Covmty, Oregon, 349 U. S. 909 (1955), rehearing 
denied 349 U. S. 934. 

In June, 1954, the instant suit was brought by the attor¬ 
neys for Clackamas County to assert that their efforts pre¬ 
served the fund for the benefit of the other seventeen Ore¬ 
gon counties and that they were entitled to a reasonable 
attorneys’ fee jMiyable out of the fxmd. Since passage of 
the Act of June 24, 1954, supra, the accrued fund of ap¬ 
proximately $8,000,000 has been distributed as directed by 
Congress except that the sum of $800,000 has been retained 
because of the pendency of this case. 

On March 19,1956, the District Court issued a memoran¬ 
dum opinion in which it concluded (Jt. App. 26) that: 
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the services rendered by the plaintiffs did not produce 
any benefit to the seventeen counties but that the fund 
in which they shared was the product of le^slation 
which, in fact, the plaintiffs opposed; that since the 
litigation which the plaintiffs conduct^ did not bene¬ 
fit the seventeen counties, they are not liable for at¬ 
torneys fees on the asserted principle that the plain¬ 
tiffs created the fund in which the seventeen counties 
shared. 

Accordingly, the District Court ordered that “judgments 
be entered in favor of the defendants and each of them 
against the plaintiffs^’ (Jt. App. 27). This appeal fol¬ 
lowed. 

STATEMENT OF POSITION 

1. On the merits of this dispute the appellee government 
officials are neutral. They neither affirm nor deny that the 
appellants are entitled to an attorneys’ fee payable out of 
the fund now in the Treasury. It is conceded that approxi¬ 
mately $600,000 of the amount retained in the special fund 
is due and owing to the appellee Oregon counties and to 
Clackamas County. This fund has been retained only be¬ 
cause of this litigation. In these circumstances, if this 
Court finds that a valid lien for attorneys’ fees exists; 
that all parties will be bound by the decree; and that it 
win be “a full acquittance to the United States for any 
and all claims and demands of the parties arising out of 
or connected with said claim” {Houston v. Ormes, 252 U. S. 
469, 472 (1920); Mellon v. Orinoco Iron Co., 266 U. S. 121, 
125-127 (1924)), appellee government officials will not be 
prejudiced by a decree directing such payment 

2. It is believed that a jurisdictional matter should be 
invited to the attention of the Court. As spelled out in 
Houston V. Ormes, 252 U. S. 469, 472 (1920), before a man¬ 
datory order could be entered directing the named govern¬ 
ment officials to pay a part of the fund to the plaintiffs, the 
United States would have to have a proper acquittance 
against the counties. In other words, before the relief 
demanded in the appellants’ complaint could be granted 
it must be found that the court has jurisdiction over the 
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appellee counties. Absent such a finding, no relief can be 
granted against the remaining defendants. PUger v. StUk- 
erland, 61 App. D. C. 84,87,57 F. 2d 604,607 (1932), quoted 
with approval in Morgenthau v. Fidelity and Deposit Co. of 
Maryland, 68 App. D. C. 163,165, 94 F. 2d 632, 634 (1937). 

In the answer filed on behalf of the appellee officials this 
issue was raised in order to obtain a specific adjudication 
that service either was or was not properly effected on the 
nonresident counties (Jt. App. 12). The seventeen coun¬ 
ties answered, raising as their first defense a jurisdictional 
claim (Jt. App. 7). Subsequent to that time, however, they 
filed a motion for summary judgment in which they sought 
an adjudication solely on the merits (Jt. App. 14). In ad¬ 
dition, they did not raise the jurisdictional issue in their 
opposition to appellants’ cross motion for summary judg¬ 
ment in the court below. This procedure we take to be a 
general appearance and a waiver or abandonment of the 
jurisdictional defense. In these drcumstances, any ques¬ 
tion of the court’s jurisdiction may now be out of the case 
so that the only issues relate to the merits. However, as 
previously noted, it would require a conclusion that there 
is jurisdiction over all of the defendants before relief in the 
nature of mandamus could be granted. 

BespectfuUy, 

Perey W. Mobtox, 

I Assistant Attorney General. 

' Eogeb P. Marquis, 

Harold S. Harrison, 
Attorneys, 

Department of Justice, 
Washington, D. C. 

Attorneys for Appellees George M. Humphrey, 
Secretary of the Treasury, Douglas McKay, 
Secretary of the Interior, and Ezra Taft Ben¬ 
son, Secretary of Agriculture. 
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